IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROSS COUNTY WATER ) CASE NO. 2:08-CV-735
COMPANY, INC. )
) JUDGE MICHAEL WATSON
Plaintiff-Counter Defendant, )

)
VS. ) PLAINTIFF'S POST HEARING
) BRIEF IN SUPPORT OF
CITY OF CHILLICOTHE ) MOTION FOR TEMPORARY
) RESTRAINING ORDER

Defendant-Counter Plaintiff. )

STATEMENT OF THE CASE

Plaintiff, Ross County Water Company, Inc. (“RCWG@iled its complaint against the
City of Chillicothe alleging Chillicothe violateché anti-curtailment provisions of 7 U.S.C. §
1926(b) and requesting that the Court enjoin Gluthe from encroaching upon RCWC'’s
service territory. In furtherance of its request ihjunctive relief, RCWC filed a Motion for a
Temporary Restraining Order, which the Court grdnde@ July 31, 2008. The Court held a
preliminary injunction hearing on August 14, 20@&ich was continued until September 4,
2008 at the request of Chillicothe.

On September 2, 2008, Chillicothe filed its Answ@gunterclaim and Motion for
Temporary Restraining Order alleging that RCWC wasentitled to 8 1926(b) protection and
that Chillicothe was entitled to serve the dispuaegh under the Ohio Constitution and the Ohio
Revised Code. The Court consolidated the issussdd®y both RCWC and Chillicothe in their

respective motions for purposes of the Septemb20@8 preliminary injunction hearing.



FACTUAL BACKGROUND

RCWC is a non-profit association organized in adance with Ohio laws in 1970 to
provide safe and potable drinking water to ruraaarthroughout the unincorporated areas of
Ross County, Ohio. To finance the constructionafous water transmission facilities, RCWC
borrowed in total approximately 10.6 million doBafrom the United States Department of
Agriculture through a loan program specifically idegd for rural water districtsSeeAugust
14, 2008 Tr. pg. 52.

On June 29, 1971, RCWC and Chillicothe entered mtWater Service Agreement,
whereby RCWC permitted Chillicothe to provide wasarvice to Adena Regional Medical
Center and Colomet industrial site in consideration the right to serve the remaining
unincorporated areas of Ross CounBeePX 12. Chillicothe has now taken the positiornt iha
never adopted an ordinance authorizing the mayexkégute the agreement, although the parties
have lived by its terms for thirty-five years.

Less than a year after Chillicothe agreed that RCWould serve unincorporated Ross
County, the Ross County Commissioners by resolugipanted RCWC a blanket easement to
construct its waterlines in all right-of-ways thghout Ross CountySeePX 13. Notably, the
resolution recognized that RCWC eliminated the rfeedRoss County to establish its own water
distribution system (as permitted under Chapter76dflithe Ohio Revised Code), which would
have otherwise been necessary to provide safe watesidents in dire needd. Since that
time to present, RCWC has constructed a sophistioaater distribution system throughout the
unincorporated areas of Ross County.

One of those areas developed by RCWC, and thedubj this litigation, includes an

area near the center of unincorporated Ross Canii@yeen Township, approximately two miles



north of Chillicothe’s municipal boundarie§eePX 8, PX 9 and PX 10. Generally, this area is
bordered on the west by Route 23, to the northhbyRoute 207 interchange, to the south by a
parcel known as Classic Brands, and to the eagrdperties adjacent to Hospital Road, which
parallels Route 23 to the east. Delano Road lsshis area in an east-west direction. For
purposes of discussion, the disputed area is dividi® two groups of parcels — those north of
Delano Road and those south of Delano Road.

In April and June 2008, RCWC constructed an eigbit waterline from its existing ten-
inch waterline on Delano Road, in a southerly diogc to a termination point at the
southernmost boundary of a parcel designated or® RX an abandoned freight company. In
August 2008, Chillicothe began its own waterlingession in front of Classic Brands on
Hospital Road, intending to parallel RCWC'’s thems@rg waterline in a northerly direction
along Hospital Road for approximately one mile.slTektension was authorized by emergency
legislation adopted by city council on April 14,08 SeeSeptember 4, 2008 Tr. pg. 49 and DX
11. However, the authorization was only to exteratew and sewer from Classic Brands to
Delano Road, and not north of DelanBeePX 46 and PX 47. It was this act by Chillicothatt
ultimately gave rise to RCWC’s complaint for injtive relief.

At the preliminary injunction hearing on Augus#,12008 and September 4, 2008,
RCWC presented uncontroverted evidence that itiderexd the disputed area as part of its
service territory for over thirty years, relying large part on the 1971 Agreement with

Chillicothe, and its subsequent placement of wiaies! throughout and adjacent to the disputed

1 At the September 4, 2008 hearing, the Chillicathehgineer, Thomas Day, P.E.,
admitted that Chillicothe never passed an ordindocehe extension of water lines nortth
Delano Road.SeeSept. 4, 2008 Tr. Pgs, 79-80, DX 10 and DX 11.al$® testified there was
no emergency for the ordinance adoption.



area throughout this lengthy period.

Specifically, William Neal, General Manager of R@Mestified that RCWC constructed
a six-inch waterline on the west side of Route 231975, which extended to an emergency
connection with the City of Chillicoth&eeAugust 14, 2008 Tr. pgs. 14-15, 48-49, PX 6 and PX
9. In fact, Chillicothe required the use of theeegency connection for three weeks in 1988
when its own water supply was depleteSeeAugust 14, 2008 Tr. pg. 49 and PX 25. It had
been the long-term plan of RCWC to serve parcelsheneast side of Route 23 and south of
Delano Road by boring underneath the highw&geSeptember 4, 2008 Tr. pg. 40-41. But to
reduce the cost associated with this process, R@Wé@ned and constructed an eight-inch
waterline along Hospital Road, thereby also redyi¢ive overall per-user cost absorbed by the
customers.Id.

From south to north respectively along Hospital Rda Delano Road, the parcels
adjacent to this eight-inch line include the abaretbfreight company, a parcel owned by a Dr.
Cosenza, and a parcel known as the Warner prop&agSeptember 4, 2008 Tr. pg. 88, PX 9
PX 10 and PX 11. The Warner parcel, which encasgs over 72 acres and is bisected by
Route 23, has been served by RCWC since the mi@sl®ifough a tap located on the western
portion of the parcel. Now, RCWC makes service labte to these properties through its six-
inch waterline, also located and parallel to thatveede of Route 235eeSeptember 4, 2008 Tr.
pg. 40. In the event service was requested on detemn portions of these properties (east of
Route 23), RCWC planned to bore under Route 2&yoits six-inch waterline just across the
road. SeeAugust 14, 2008 Tr. pg. 25 and September 4, 20084l 40.

RCWC also constructed a ten-inch waterline in @st-vest direction along Delano Road

through the middle of the disputed area in 19B&eAugust 14, 2008 Tr. pgs. 8-9 and PX 4.



RCWC later constructed a second sixteen-inch waggarallel to the ten-inch line in 2003 to
provide a redundant back-up system should thenem-ine fail at anytime.SeeAugust 14,
2008 Tr. pg. 16-17 and PX 7.

From the original ten-inch waterline, RCWC prowdgervice to what is now known as
the Cloverleaf property. This property consistsfair adjacent parcels along Hospital Road
from Delano Road north approximately 1,500 fedh 2000, these parcels were owned by the
Schmittauer and Younkin families, who operated &itledhome business on the property known
as Tecumseh Home Center. On November 8, 2000,nTssdu submitted an application for
water service, and granted RCWC an easement taraonsdditional waterlines across and
through the propertySeePX 14 and PX 15. This easement was duly recovd#dthe Ross
County Auditor’'s Office on May 9, 2005eePX 15. Further, RCWC accepted Tecumseh’s
Water Service Application, and entered into a Wéatsers’ Agreement on November 8, 2000.
SeePX 16.

This property was later sold to Cloverleaf Devehgmt Corporation sometime prior to
March 2003, at which time the owners of Cloverleaknowledged to RCWC a desire to
continue purchasing water from RCWGeePX 17. On May 13, 2003, Cloverleaf granted
RCWC an easement specifically for RCWC'’s redundaxiteen-inch waterline along Delano
Road, and a future transmission line to run in @hsouth direction along the proposed Hospital
Road. SeePX 56. This easement was duly recorded with thesRCounty Auditor on August
22, 2003. Id. At that time, Hospital Road had not been completedh of Delano Road, but
RCWC intended to construct a waterline extensiomfDelano Road to its line near Route 207
in order to loop its distribution system. This tsme of Hospital Road was only recently

completed and RCWC began construction of its logfime on July 24, 2008 consistent with its



plans developed in 200Fee August 14, 2008 Tr. pg. 42 and September 4, Z008gs. 41-43.
On July 16, 2008, Cloverleaf executed a new Wagevi€e Application in its own name,
and granted additional easement rights to RCWCther construction of future waterlines
through its small 5.6 acre parcel purchased froenSthmittauers at the northern most portion of
the disputed area.SeePX 8, PX 18 and PX 19. The new application wasepted and
Cloverleaf executed a Water User's Agreement ory Jil, 2008. See PX 20. Michael
Corcoran, a partner in Cloverleaf Development,,Itestified that Cloverleaf intends to avail
itself of the current RCWC tap located on its prypeSeeSeptember 4, 2008 Tr. pg. 102.
Shortly after receiving the final easement fromv@ibeaf, RCWC began constructing its
eight-inch line extension from the intersection Hdspital Road and Delano Road, north to
connect to its existing line at the northern mashpof the Route 207 connectobeeSeptember
4, 2008 Tr. pg. 19. Again, this extension was paAflRCWC'’s long-term plans since the early
2000’s to loop its water distribution systerSeeAugust 14, 2008 Tr. pg. 42. This construction
was completed only weeks ago with the installabbma tap to serve the smaller 5.6 acre parcel
owned by Cloverleaf once the Court lifted the canio& ban imposed at the August 14, 2008
hearing?

LAW AND ANALYSIS

The Agricultural Act of 1961 was enacted by Congras part, to provide federally
insured loans to rural communities for a variety aitherwise unaffordable services and
improvements. Grafton v. Rural Lorain County Water Autl816 F. Supp. 2d 568, 574 (N.D.

Ohio 2004). Title 11l of the Act, now known as tk®nsolidated Farm and Rural Development

2 Incidentally, that tap connection was well beydmel 1500 feet north along Hospital
Road from Delano Road, as defined by Chillicothéhasdisputed areaSeeAugust 14, 2008



Act of 1972) (the "Act"), primarily addresses issud agricultural creditld. Section 306(b) of
the Act, now codified at 7 U.S.C. § 1926(b), prtaethe recipient of those federal loans from
competition by expanding municipalitidsl.; see, alsd_e-Ax Water Dist. v. City of Ather346
F.3d 701, 707-08 (6th Cir. 2003ee, alsaMoongate Water Co., Inc. v. Butterfield Park Mut.
Domestic Water Ass'291 F.3d 1262, 1265 (10th Cir. 2002).

As a condition of receiving these loans, Congreandated that:

the service provided or made available throughsrch association shall not be

curtailed or limited by inclusion of the area seh®y such association within the

boundaries of any municipal corporation or othebljgubody, or by the granting

of any private franchise for similar service withsnch area during the term of

such loan....

7 U.S.C. § 1926(b);

Federal courts consistently hold that § 1926(bpldsthes a “bright line rule” that
unambiguously prohibits the curtailment of an agd@n's service territory by any form of
municipal encroachment — and that any doubts alvbather a water association is entitled to 8
1926(b) protection should be resolved in favor loé federally indebted water association.
Grafton 316 F. Supp. 2d 568, 574 (N.D. Ohio 2004E,salsoAdams County Reg'l Water Dist.
v. Village of Mancheste26 F.3d 513, 517-18 (6th Cir. 2000¥ayne v. Village of Sebring6
F.3d 517, 527-28 (6th Cir. 1994).

In Le-Ax,the Sixth Circuit recently articulated that 8 1@®6was intended to protect the
association’s territory from the expansion of tleeidaries of municipal and other public bodies
into an area served by the rural systemAx 346 F.3d at 705. This federal protection isebas

upon a theory of economies of scale, such thaafiseciation is able to spread its fixed costs

over a large group of users. This maintains ruraewcosts at a reasonable level and promotes

Tr. pg. 87-88 and September 4, 2008 Tr. pg. 30-31.
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the development of a system providing fresh an@rcleater to rural households, all while
simultaneously protecting the federal governmennsasrer of the loand.; see, also Lexington
S. Elkhorn Water Dist. v. City of Wilmor@3 F.3d 230, 233 (6th Cir. 1996).

A. RCWC is entitled to exclusively serve the dispuaegh under 7 U.S.C. § 1926(b).

To invoke the anti-curtailment protection of 8§ 1486 an association must satisfy a
three-prong test: (1) it is an ‘association’ witllhre meaning of the Act; (2) it has a qualifying
outstanding USDA loan; and (3) it has provided @de service available in the disputed area
See Village of Grafton v. Rural Lorain County Wakerth, 419 F.3d 562, 566 (6th Cir. 2005)

i. RCWC is an ‘association within the meaning of that. A

The term ‘association’ includes any corporations operated for profit, Indian tribes,
and public and quasi-public agencieSee Lexington-South Elkhorn Water Dist. v. City of
Wilmoreg 93 F.3d 230, 234 (6th Cir. 1996). In Ohio, aafwrater association can organize under
the general non-profit corporation laws or undera@br 6119 of the Ohio Revised Code.
Importantly, federal courts uniformly apply 8 198%(protection to both non-profit water
associations and those organized under specifiervgatpply statutes.See, e.g., Rural Water
System No. 1 v. City of Sioux Centd2 F.3d 1035, 1037 (8th Cir. 2000) (applying®a(b)
protection to lowa non-profit water association véhéowa law permits the formation of rural
water associations under general corporation landsaaater supply laws).

In this instance, RCWC is organized under R.C. @101 et seq., the general non-profit
corporation laws of Ohio.SeeAugust 14, 2008 Tr. pg. 7-8 and PX 1. Applying thlain
language of § 1926(b), RCWC is an ‘association’hwmitthe meaning of the Act.See, e.g.
Jennings Water, Inc. v. North Vernd8o5 F.2d 311, 312 (7th Cir. 1989) (applying § @®2

protection to non-profit water association).



ii. RCWC is indebted to the United States Departmeipiculture.

The testimony and documents introduced by RCWCeawd its current indebtedness to
the USDA through five separate and outstandingdo&@eeAugust 14, 2008 Tr. pg. 49-52 and
PX 26-PX 44. At present, RCWC'’s indebtedness r@pmately 10.6 million dollars.See
August 14, 2008 Tr. pg. 52. Each of these notesevigsued under the provisions of the
Consolidated Farm and Rural Development Act of 1932d include express contractual
obligations by RCWC to provide water service topdtsons in Ross County who can feasibly
and legally be servedSee, e.gPX 27, pg. 3, section 5(k).

As a condition precedent to receiving governmemiding, USDA mandates that an
association serve any user within its service arba desires service and can be feasibly and
legally served. Failure to provide service creatasimmediate cause of action by the user
against the association. Further, the associatiost obtain written concurrence of the USDA
prior to refusing service to a useédee 7 CFR 1942.17.

iii. RCWC has provided and made service available inigmuted area.

The requirement that an association provide or nszkeice available is generally the
most litigated prong of every § 1926(b) inquirys A result, federal courts throughout the United
States have established a fairly consistent apprtzathe determination of this fact, adopting an
additional set of factors that consider the assiocia’ legal right and ability to provide service.

The Sixth Circuit determines whether an associat@s made water service available by
considering whether: (1) the association has pipé¢le ground, and (2) the association has the
legal right under state law to serve the disputed.&See Village of Graftqri19 F.3d 562, 566.

The legal right to serve customers is derived fetate laws, which are the genesis of any

rural water association. In this case, RCWC’slleght to serve its customers arises under R.C.



§ 1702.01.

To satisfy the ‘pipes in the ground’ test, the assiton must have water lines within, or
adjacent, to the disputed area prior to the mualogmcroachment.Lexington-South Elkhorn
Water Dist, 93 F.3d 230, 237 (6th Cir. 1996). Based upon dkistence of its lines, the
association must also be able to provide servicthéoarea within a reasonable time after a
request for service is madeVillage of Grafton 419 F.3d 562, 576 (6th Cir. 2005ke, also
Pittsburg County Rural Water Dist. No. 7 v. CityMtAlester 358 F.3d 694, 713 (10th Cir.
2004) (rural water association need not be ablprowide service “today,” if it has adequate
facilities adjacent to the area and can provideiserwithin a reasonable time). Finally, the
association must have sufficient volume and prestuprovide serviceCf. Bell Arthur Water
Corp. v. Greenville Utils. Comm'r,73 F.3d 517, 526 (4th Cir. 1999) (finding that sich
waterline was not sufficient where evidence indidad fourteen-inch line required).

Here, RCWC first laid its lines in the disputedaane the early 1970s as part of its initial
infrastructure. The record is replete with testimdrom William Neal, General Manager of
RCWC, regarding the location of RCWC'’s waterlindsng Delano Road and Route 2%ee
August 14, 2008 Tr. pgs. 11 — 27 and PX 9 and PXIh@eed, these waterlines are both within
and adjacent to the disputed are&ee Sequoyah County Rural Water Dist. No. 7 v. Tawn
Muldrow, 191 F.3d 1192, 1205 (10th Cir. 1999) (rural wadssociation with pipes one mile
from disputed area could provide service withirasonable time).

A portion of the disputed area includes propertgn as the Warner parcel. This parcel
encompasses over 72 acres, and is bisected by RBugeePX11 and August 14, 2008 Tr. pgs
28-29. Notably, the Warners are current RCWC cuaste. Id.  Chillicothe has alluded that

the bisection of the Warner parcel by Route 23dedie eastern portion of the property open for

10



competition to provide water service. Yet Chillise’s argument fails.

As repeatedly stated in almost every 81926(b) déspwater association makes service
available by maintaining adequate waterlines withiadjacentto the disputed are&eeVillage
of Grafton 419 F.3d 562. RCWC'’s six-inch waterline along thestern portion of the Warner
parcel satisfies this requirement. Moreover, RCkv&ntains both a ten-inch and a sixteen-inch
water transmission line along the northern boundéitize Warner parcelSeePX 10.

The pressure in these lines is approximately 150h@e per square inch, compared to the
pressure in Chillicothe’s waterlines serving therbg hospital at 50 pounds per square inch.
SeeSeptember 4, 2008 Tr. pgs. 86-87. Based upon tlesséts, Chillicothe did not provide any
evidence to rebut the fact that RCWC has more sifficient pressure and capacity to serve the
disputed area.

In light of Chillicothe’s failure to pass legislati authorizing the construction of
waterlines north of Delano Road, RCWC'’s entitlemenserve that portion of the disputed area
is unquestionably clear. But in the event Chillie® attempts to ratify its otherwise unlawful
plans, RCWC can establish its entitlement to exehlg serve the disputed area under the same
criteria most recently established Willage of Grafton, 419 F.3d 562. Indeed, RCWC has
maintained waterlines on the west side of Routesi@8e the early 1970s and has made water
available to what is now known as the Cloverleafcpls for seven yearsSeeSeptember 4,
2008 Tr. pg. 30 and PX 46, pg. 6.

Besides the Warner property, the Cloverleaf pareeé the only other parcels in the
disputed area. Again, RCWC has maintained a vietesmission line along Delano Road since
the 1970s. In fact, this area can be served by dden-inchand a sixteen-inch water main with

up to 150 pounds of pressure per square inch. R@¥s provided or made service available to
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the Cloverleaf parcel for over seven years whewas known as the Tecumseh property and
owned entirely by the SchmittauerSeePX16.

iv. Le-Axsupports RCWC's position.

Throughout this litigation, Chillicothe has insined that RCWC is using the protection
afforded under 8§ 1926(b) as a sword rather thami@ldsby recently adding an eight-inch
waterline extension along Hospital Road in the ulieg area.See Le-Ax Water Dist346 F.3d
701, 707-08 (6th Cir. 2003). Yet by asserting sagbroposition, Chillicothe ignores RCWC'’s
long-standing presence within and adjacent to ibgutled area since the 1970s. Further, RCWC
had planned to construct the eight-inch extensoorséveral years in an effort to reduce the cost
of boring under Route 23 (and to keep water rat@g ko serve customers from its six-inch
waterline on the west side of the highw&eeAugust 14, 2008 Tr. pg. 27.

Notwithstanding its decision to add the eight-iicie, RCWC has always been able to
provide service to properties along the east sideoote 23 by simply boring under the highway
from its six-inch line. Even Chillicothe admitsatithis process is simple and more feasible than
tearing up a roadSeeSeptember 4, 2008 Tr. pg. 92.

Most importantly, thd_e-Ax holding is very limited in scope and not applieabb the
facts of this caseld. at 709-10. Thée-Axcourt carefully explained that its decision toitithe
water district’s territory to the area describedthe original court order has no application to
general non-profit water associationd. (“Because of the distinction between offensivel a
defensive uses can be difficult to delineate, vke t@are to limit the scope of our holding. This
is not a case where a defendant has intruded cstexr @wssociation’s actual or operative service

area”).
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In Le-Ax the water district had boundaries “geographicakégermined by the state.”
The Court distinguished its holding from a factteat existing in the case at bar: “....Le-AX’s
boundaries are clearly defined by state law; weanatoconsider here a case where the state has
not defined the boundaries of its water districtassociations.’Le-Ax 346 F.3d at 710.

In so distinguishing itself from cases with a fpattern like the instant case, the court in
Le-Axcited the casé&l. Shelby Water Co. v. Shelbyville Mun. Water & &e8omm’n,803 F.
Supp. 15 (E.D. Ky. 1992). Specifically, the-Ax court noted that under Kentucky law there
was no definition of the phrase “service area’abrebate North Shelby’s territory. Accordingly,
the Le-Ax court distinguished th&l. Shelbycase and refused to allow 8§ 1926(b) protection
outside the water district’s state-defined bouretari

In N. Shelbythe court cited § 1926(b) and its language ttjghe service provided or
made available through any such association sbalbe curtailed or limited by inclusion of the
area served by such association within the boueslasf any municipal corporation....”N.
Shelby,803 F. Supp. 15, 21. The court then noted tlighere is no operative definition under
Kentucky law of the phrase ‘service area’ to dedieeNorth Shelby’s territoryld.

In defining the service area of a water districhvno state-defined service area, the court
in N. Shelbydetermined that the water district's service awas any place it had actual
distribution lines or made water service “availdltepotential customers, explaining:

North Shelby’s “distribution” lines in these area® lines “from which service

connections with customers are taken at frequdatvals.” 807 KAR 5:066(3).

To receive water service, a customer must be coedday a service line to a

distribution line.ld. 88 (4) and (5). As a utility regulated by the R3North

Shelby is required to make, “reasonable” extensaints water lines to serve any

customer who would apply for service from one efdtstribution lines [TR, pp.

168-169]. KRS 278.280(3Kity Bardstown v. Louisville Gas and Electric Co.,

Ky., 383 S.W.2d 918, 920 (1964). The obligationrtake a reasonable extension
to any requesting customer exists regardless othehehe existing distribution
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line runs down the same side of the road on whieh groposed customer’s
property is located, or is on the opposite sidehef road [TR, pp. 138-140].
When a service line is installed to connect a custoto a distribution line, North
Shelby is required to pay for the first fifty feef the extension. For any
extension exceeding fifty feet, the customer wobkl required to pay the
additional cost, although refunds are made fordigtomer’s payment if other
customers later connect during a certain periathaé. [TR, pp. 121-122].

Thus, while North Shelby has never actually “predtl water service to any
customer within the subject subdivisions, it hagjer Kentucky law, made water
service “available” to potential customers withire tsubdivisions by virtue of the
proximity of North Shelby’s distribution lines to Brassfiklte Meadows, and the
location of a distribution line within the Partrel(Run Estates property.

From the conclusion that North Shelby has made vestevice “available” to the
areas in question within the meaning of 8 1926(b)s undisputed that the
Commission’s present and prospective water serpicided to the subject
subdivisions has “curtailed or limited” that whidlorth Shelby could provide in
violation of § 1926(b). The additional net reverN@rth Shelby would receive if
it were to serve the subdivisions, over the renmginerm of North Shelby’s loans
with the FmHA, is significant. The additional netvenue North Shelby would
receive would be available to reduce its per ussts; and would make its loans
from the FmHA more secure, which are among the ggap for which § 1926(b)
was enactedJennings895 F.2d at 315.

The fact that North Shelby’s water lines, as toBfeeld/the Meadows, are simply
adjacent to, but not within, that property does miaffeat North Shelby’s
entitlement to the protections of 8§ 1926(b) ashat fproperty. Because North
Shelby is required under Kentucky law to providgeesgions of service to
potential customers located reasonably near tistsibution lines, North Shelby
is capable of providing water service to the suistims within a reasonable time
after application for service.Glenpool, 861 F.2d at 1213. Contrary to the
Commission’s argument, the fact that North Shelbgsdnot have water lines nor
prior customers actually within the Brassfield/Mead property is not
dispositive.

Id. at 22 (emphasis added).

Applying the rationale oN. Shelbya similar conclusion presents itself to the faattern
of the instant case. Pursuant to 7 CFR 1942.17R@WC’s Resolution and Loan Security
Agreement adopting the regulatory language of 821”4 RCWC accepted certain

responsibilities upon accepting the benefits of WIBDA loan, namely the commitment to serve
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all water users who desire service and to whomiceig “feasible”. SeePX 27, pg. 3, section
5(k).

In this case, Chillicothe presented no evidenceebut the fact it is not only feasible to
supply water to the disputed area, it can be démest overnight. RCWC'’s service area is thus
any area where there are distribution lines aneasibility to reach customers who desire
service. This includes the property disputed is tlase.

Such a result furthers the underlying policy of®6(b). Having made the financial
commitment to place large-volume distribution lindge USDA loan will be better secured as
more development occurs near these lines and newple connect to them. This results in
more net revenue and affordable water costs faal rusers. N. Shelby,at 22. See, also,
Lexington S. Elkhorr®3 F.3d at 233.

V. The ability to provide fire protection is not rempd to establish 8 1926(b)
protection.

Chillicothe (through its previous briefs) has alddthat RCWC's alleged inability to
provide fire protection limits or negates 8§ 1926g§mtection. Although RCWC can provide fire
protection in the disputed area as demonstratedighr PX 58 and PX 59, the provision of such
service is not required by 8§ 1926(b). The Tenttt @i specifically addressed this issue, stating,
“...because § 1926(b) was not enacted to supm@ypfiotection, a water association's capacity to
provide fire protection is irrelevant to its erdithent to protection from competition under §
1926(b).” Sequoyah County Rural Water Dist. No. 7 v. TowNuwfrow, 191 F.3d 1192, 1204
(10th Cir. 1999);see, also Rural Water Dist. v. Owasso Utilitieghtwity, 530 F. Supp. 818,
823 (N.D. Okla. 1979) (holding 8§ 1926(b) was naa&ed for the purposes of fire protection, but

rather to provide means of securing a “safe andj@ate supply of running household water.”)
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Indeed, 8§ 1926(b) grants exclusivity to qualifyimgviders of potable water, and has no impact
on a municipalities right to offer fire protectidhrough its own waterlines See Water Works
Dist. No. Il v. Hammondl1989 U.S. Dist. LEXIS 11752 (E.D. La. Oct. 3, 298while the city
will be enjoined from supplying water service te ttiisputed area, it may maintain and use its
water mains and pipelines for fire protection pwg®). Again, even if fire protection were an
issue, we note RCWC recently provided almost onkiomigallons of water to multiple fire
departments fighting a train fire just east of disputed areaSeePX 58 and PX 59.

Vi. The cost of RCWC's water service is not a factahis case.

The cost of RCWC'’s water service is comparablehtd of Chillicothe. In fact, as the
customer uses more water, the cost for RCWC waeiice becomes less than the cost for
Chillicothe’s service. The average home consurppsoximately 4,000 gallons per month. For
3,740 gallons a month, RCWC charges $33.31 andictitile charges $29.84. As long as the
association’s user fees are not “excessive, unnadd®, or confiscatory,” 1926(b) applieSee
Pittsburg County Rural Water District No. 7 v. CaiyMcAlester 346 F.3d 1260, 1285 (10th Cir.
2003). A four dollar difference per household pemth is neither excessive, unreasonable, nor
confiscatory. Moreover, a commercial or residdrdistomer that uses more water will actually
save money as a RCWC member.

Vii. Ohio law does not supersede the application ofZo (9.

Chillicothe argued in its pre-hearing brief that1826(b) conflicts with the Ohio
Constitution and Revised Code. Notably, this \@agne argument was advanced by the City of
Athens inLe-Ax v. City of Athend74 F. Supp. 2d 696 (S.D. Ohio 2001). Specific#ithens
argued that 8 1926(b) improperly interfers with jgosvreserved to the State of Ohio, and

displaces Ohio’s commitment to municipal contropablic utilities and annexatiord. at 708.
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Judge Algenon Marbley in his trial court decisiémnd that “[s]ection 1926(b), even
when interpreted to grant protection to Le-Ax, doesviolate the Tenth Amendmentld. He
further found that the protection afforded to Ohiwal water associations through 8§ 1926(b) is
consistent with Congressional intent, and that tOtas voluntarily and knowingly accepted the
[conditions of § 1926(b)], as evidenced by the OlMs that authorize the creation of water
districts and the contracting of such water ditgrneith the Department of Agricultureld. The
Sixth Circuit left Judge Marbely's finding on thissue undisturbed. Le-Ax Water Dist. 346
F.3d 701, (6th Cir. 2003).

Now, Chillicothe is beating the proverbial ‘deadr$es by continuing to challenge the
constitutionality of 8 1926(b). Indeed, this is$wses been addressed in several seminal § 1926(b)
cases, each time favoring the application of 8 {l9P6ver a competing state statuteee Village
of Grafton 419 F.3d at 567 (village’s exclusive rights unttee Ohio Constitution to provide
utility services evenvithin its boundaries are limited by § 1926(lns¢e, also City of Madison v.
Bear Creek Water AssgoB16 F.2d 1057, 1061 (5th Cir. 1987) citiHglvering v. Davis 301
U.S. 619, 645, 57 S. Ct. 904, 910, 81 L. Ed. 13®B6) (“When money is spent to promote the
general welfare, the concept of welfare or the gfipds shaped by Congress, not the States. So
the concept be not arbitrary, the locality mustdyig.

B. RCWC is entitled to injunctive relief.

1926(b) jurisprudence consistently applies prirespdf injunctive relief to protect a rural
water association from municipal encroachme8ee e.g. North Alamo Water Supply Corp. v.
City of San Juam90 F.3d 910, 917 (5th Cir. 1996) (“Section 192&{bes not create or specify a
remedy for the enforcement of violations, but gnnetion has been the principal tool employed

by the courts with which to enforce the statute gmevent violations.”) With respect to
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demonstrating irreparable harm, the Seventh Ciroated, “irreparable injury is not an
independent requirement for obtaining a permanguonction; it is only one basis for showing
the inadequacy of the legal remedylénnings Water, Inc. v. North Vernd®5 F.2d 311, 318
(7th Cir. 1989). Because 1926(b) prohikatsy encroachment by a municipality, “injunctive
relief is clearly the appropriate remedy to enstln@ continued, uninterrupted service by the
federally indebted entity.”Id. Here, Chillicothe is attempting to encroach umon curtail
RCWC's service territory in contravention of 8 1926 To protect its territory and to ensure its
ability to repay outstanding debts to the Unitect&, RCWC is entitled to an injunction
prohibiting Chillicothe from providing water sereién the disputed area.

CONCLUSION

Based upon the foregoing argument, exhibits, asinhony presented in this case,
RCWC respectfully requests that this Honorable Cguant RCWC the relief sought in its

Verified Complaint.

Respectfully submitted,

STUMPHAUZER O'TOOLE McLAUGHLIN
McGLAMERY & LOUGHMAN CO., LPA

/s/ Dennis M. O'Toole

Dennis M. O'Toole (#0003274)

Attorney for Ross County Water Company
5455 Detroit Road

Sheffield Village, Ohio 44054

Telephone:  440.930.4001

Facsimile: 440.934.7208
dotoole@sheffieldaw.com
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CERTIFICATE OF SERVICE

This will certify that a copy of the foregoing Riaff's Post Hearing Brief in Support of
Temporary Restraining Order was filed electronic#iilis 26th day of September, 2008. Notice
of this filing will be sent to all parties by opéian of the Court’s electronic filing system or via
electronic mail.

/s/ Dennis M. O'Toole
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